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Sources of Environmental 

Contamination 

 Dry-cleaners 

 Gas stations 

 Manufactured gas plants 

 Wood treatment facilities  

 Wastewater treatment plants 

 Mine-scarred lands 

 Abandoned factories 

 



Impacts to Lenders 

 Indirect 

 Borrowers’ ability to repay loan 

 Comprised value of collateral 

 Reputation  

 

 Direct – Oversight at Various Government Levels 

 Liability based on federal law 

○ CERCLA 

○ RCRA 

 Liability based on state law 



Key Federal Statutes 

 Comprehensive Environmental 

Response, Compensation, and Liability 

Act (CERCLA): 42 U.S.C. § 9601 et. 

seq. 

 

 Resource Conservation and Recovery 

Act (RCRA): 42 U.S.C. § 6901-6992k 

 

 



Comprehensive Environmental 

Response, Compensation, and 

Liability Act (CERCLA) 
 

 The “Superfund” governs liability for the 

cleanup of a release of hazardous 

substances from a facility into the 

environment. 

 Provides mechanism for imposing 

liability on a range of parties for past and 

future cleanup costs of site. 

 

 

 

 



CERCLA Liability  

 Strict, Join, and Retroactive Liability 
 

 Four categories of potentially responsible 
parties (“PRPs”): 
1. Current owner or operator of contaminated 

property; 

2. Owner or operator at the time of disposal of 
any hazardous substance; 

3. Any person who arranged for the disposal or 
treatment of hazardous substances; and 

4. Any person who accepts hazardous 
substances for transport to property and 
selects disposal site.  

 



CERCLA’s  

“Secured Creditor Exemption” 

 To facilitate lending for contaminated 
properties, CERCLA contains a secured 
creditor exemption from the owners/ 
operator definition for “a person that is a 
lender that, without participating in the 
management of a vessel or facility, holds 
indicia of ownership primarily to protect 
the security interest of the person in the 
vessel or facility.” 

 42 U.S.C. § 9601 (20)(E) 



CERCLA Liability 

Unintended Consequences 
 United States v. Fleet Factors Corp., 901 F.2d 1550 

(11th Cir. 1990) 
 Lender held a security interest in a cloth printing facility that 

was the subject of a hazardous waste clean-up by the 
Environmental Protection Agency. Subsequently, the United 
States government sued the owners, stockholders of the 
facility, and the lender to recover the cost of the cleanup 
under CERCLA.  

 Court found that the lender was not entitled to CERCLA’s 
secured creditor exemption because actions rose to the level 
of involvement in management, which demonstrated “a 
capacity to influence the corporation’s treatment of 
hazardous waste.”  
 



Congress Responds 

 CERCLA Amendments 

 Asset Conservation, Lender Liability, and 
Deposit Insurance Protection Act of 1996 
(Lender Liability Act) 

 “The term ‘owner or operator’ does not 
include a . . . lender that did not participate 
in management . . . of a facility . . . If the 
person seeks to sell, re-lease . . . or 
otherwise divest . . . at the earliest 
practicable, commercially reasonable time, 
on commercially reasonable terms.”  

 



Scope of Exemption 

 Lender 

 

 “Lender” defined broadly to include a 

traditional financial institution and any 

person who extends credit, takes a security 

interest, guarantees credit against default, or 

provides title insurance.  

 

 



Scope of Exemption 
 Statutory scheme provides specific activities excluded 

from the definition of “participation in management”: 
 Holding or abandoning a security interest; 

 Including a covenant, warranty, or other term or condition that relates to 
environmental compliance; 

 Monitoring or enforcing the terms and conditions of the extension of credit 
or security interest; 

 Monitoring or inspecting the facility; 

 Requiring a response action to address a release or threatened release; 

 Providing financial or other advice to mitigate, prevent, or cure default or 
diminution in the value of the facility 

 Restructuring, renegotiating, or otherwise agreeing to alter the terms and 
conditions of the extension of credit or security interest; 

 Exercising other remedies that may be available under applicable law for 
breach of a term or condition of the extension of credit or security 
agreement; or 

 Conducting a response action under 42 U.S.C. § 9607(d).  
 



Participation in Management 

 Lender may go too far and exercise decision-making control with 
respect to environmental compliance or overall operational functions. 

 New York v. HSBC USA N.A., No. 07-3160 (S.D.N.Y. May 30, 2007) 

 Lender paid $850,000 in civil penalties and reimbursement to the 
State of New York for costs incurred as a result of the 
abandonment of hundreds of drums, tanks, and containers. 

 After default, the borrower chemical company, requested that the 
lender fund the disposal of hazardous material and winterization 
of the facility as part of winding down.  

 The lender refused the request, and as a result, pipes burst and 
hazardous materials were “abandoned.” The lender did not notify 
the State of the environmental issues at the property. 

 The New York Department of Environmental Conservation 
asserted that the lender was not entitled to the secured creditor 
exemption because it became involved in the management of the 
facility because its refusal to correctly dispose and winterize the 
facility amounted to an exercise of control over the site.   

 



To Protect the Security Interest 

 
 Georgia-Pacific Consumer Products LP v. NCR 

Corp., 980 F.Supp. 2d 821 (2013) 
 The defendant’s predecessor entered into a lease 

agreement, wherein it retained both a commercial 
interest and an oversight role in a mill facility. 

 In a CERCLA action, the defendant relied on the 
secured creditor exemption based on financing 
language contained in the lease agreement. However, 
the Court found that the defendant had ownership and 
operational responsibility for the mill, and did not hold 
ownership “primarily to protect a security interest,” to 
qualify for the exemption.  

 “The secured lender exemption from ownership liability 
is properly limited to those persons whose connection 
to a facility is simply as an arms-length provider of 
capital otherwise free of entanglements to the Site.” 

 



 

Scope of Exemption 

 EPA provides guidance regarding the 

“earliest practicable” or “commercially 

reasonable” language in the exemption. 

 The “test will generally be met if the 

lender, within twelve months of 

foreclosure, lists the property with a 

broker or advertises it for sale in an 

appropriate publication.” 

 

 



Earliest Practicable and  

Commercially Reasonable 

 U.S. v. Pesses, No. 90-0654, 1998 WL 

937235 (W.D. Pa. May 6, 1998) 
 After default, the lender engaged in an active attempt to locate 

new tenants or purchasers. Notwithstanding its continued 

marketing efforts, the lender did not receive any bona fide 

offers.  After three years, lender mailed keys to the facility to the 

Bankruptcy Trustee concluding that further efforts to repay the 

borrower’s loan out of the collateral property would be futile.  

 The Court found the lender’s course of conduct satisfied 

exemption requirements even though three years passed 

between the borrower’s default and the decision by lender to 

divest property, because the lender acted in a “reasonably 

expeditious manner.” 

 



Resource Conservation and  

Recovery Act (RCRA) 

 Provides a comprehensive regulatory 

structure for managing both hazardous 

and non-hazardous solid wastes. 

 EPA has authority to control hazardous 

waste from “cradle-to-grave.” 

 Includes generation, transportation, 

treatment, storage, and disposal of 

hazardous waste and nonhazardous waste, 

such as petroleum-related materials.  

 



RCRA Liability  

 Statute imposes liability on “owners and 
operators” of facilities that generate, 
transport, treat, or dispose of hazardous 
waste. 

 Two sources of liability under RCRA may 
cause concern for lenders: 
 Leaking underground storage tanks (LUSTs); 

and  

 A citizen’s suit for an “imminent and substantial 
endangerment” to public health or the 
environment. 



RCRA’s UST Secured  

Creditor Exemption 
 A “holder” who has indicia of ownership in UST 

Property will not be responsible for complying 
with the UST requirements  for owners and 
operators if: 
 The indicia of ownership is held primarily to protect a 

security interest;  

 The lender has no control of or responsibility for a 
tank’s daily operations prior to foreclosure; and 

 The lender is not engaged in petroleum production, 
refining, and marketing. 

 42 U.S.C. §6991b(h)(9)  

 Prior to foreclosure, the RCRA UST and 
CERCLA secured creditor exemption 
provisions are equivalent.  



Scope of Exemption 

 Participation in Management  

 “Actual participation by the [lender] in the 

management or control of decision making 

related to operation of an UST or UST 

system. Participation in management does 

not include the mere capacity or ability to 

influence or the unexercised right to control 

UST or UST system operations.” 

 40 C.F.R. §280.210(a)(1) 



Post-Foreclosure Provisions 

 Once a lender takes control or 
ownership of the property, it may 
become liable under RCRA if no other 
party can be held liable unless the 
lender: 

 Empties all known USTs and UST systems 
within 60 calendar days after foreclosure; 

 Empties newly discovered USTs within 60 
days of discovery; and  

 Temporarily or permanently closes USTs. 



Creating Safe, Reliable, Predictive & Inviting Climate for Private Capital 

Investment in Brownfields Redevelopment 



State Law 

 Lenders may still face liability under 

state laws, even if in compliance with 

CERCLA and RCRA. 

 

 Approximately two-dozen states have 

enacted some lender liability protection 

in state “mini-CERCLAs.” 

 Florida 

 Kentucky 

 



Florida  

 Section 376.308(3), Florida Statutes 
(F.S.), provides a defense for lenders for 
sites contaminated with petroleum or 
petroleum products. 
 

 Brownfields Redevelopment Act, §§ 
376.77-376.86, F.S., provides incentives 
to parties who voluntarily cleanup 
contaminated sites, including liability 
protection. 



Kentucky 

 Kentucky Revised Statutes (KRS) 
224.1-400, provides liability protection to 
financial institutions acquiring property 
or serving as a fiduciary. 
 

 The Brownfield Redevelopment Fund, 
KRS 224.1-030, provides incentives to 
parties who voluntarily cleanup 
contaminated sites, including liability 
protection. 

 

 



Kentucky Brownfield  

Redevelopment Program 
 The program was developed with specific 

provisions to encourage lending on 
brownfield properties. A bank may require a 
borrower to include a scenario in their 
Property Management Plan to address 
what occurs if operations cease at a 
property. If the Property Management Plan 
includes these provisions, a bank can 
foreclose on a property where the owner 
held a Notification of Concurrence and use 
the same Property Management Plan in 
their package.  



Contractual Risk 

 Hoang v. California Pacific Bank, 2014 Cal. App. Unpub. 
LEXIS 5230 (July 23, 2014) 

 A foreclosing lender was ordered to pay $2 million 
judgment for failure to complete remediation on former 
dry-cleaning property. 

 The lender complied with CERCLA and the state 
secured creditor exemption by foreclosing and then 
quickly selling the property. However, the lender 
contractually agreed to the buyer to remediate the 
property within a “reasonable time period.” 

 The plaintiff purchaser brought a successful contract 
claim because the Court found the lender did not meet 
its obligation to cleanup. 

 



Managing Environmental Risk 

 Know your Federal and State Statutory 
Protections 
 Statutory Exemptions 

○ Avoid operations and management activities 

○ After foreclosure, divest ownership at “earliest 
practicable, commercially reasonable time.” 

 Brownfield Programs 

 Environmental Assessment and Due 
Diligence 
 Fully Evaluate a Property Before Extending Credit 

 Secured Creditor Environmental Insurance 



EPA Guidance Documents  

 The Revitalization Handbook, Revitalizing 
Contaminated Lands: Addressing Liability Concerns, 
United States Environmental Protection Agency, Office 
of Site Remediation Enforcement, Office of 
Enforcement and Compliance Assurance, June 2014.  
 

 CERCLA Lender Liability Exemption: Updated 
Questions and Answers, United States Environmental 
Protection Agency, Office of Enforcement and 
Compliance Assurance, July 2007.  
 

 CERCLA, Brownfields, and Lender Liability, United 
States Environmental Protection Agency, Office of Solid 
Waste and Emergency Response, April 2007.   



Creating Safe, Reliable, Predictive & Inviting Climate for Private Capital 

Investment in Brownfields Redevelopment 

• Compensation, and Liability Act (CERCLA), 42 
U.S.C. §§ 9601 

• Resource Conservation and Recovery Act (RCRA), 
42 U.S.C. §§ 6901 et seq. 

Defenses to Liability: 

• Bona Fide Prospective Purchasers 
• Contiguous Property Owners 
• Third-Party Defense 
• Innocent Landowner Liability; and 
• Common Elements Guidance 
• Secured Creditor Exemption 

Liability Management Strategies: 
 
• Ready for Reuse Documentation 
• Comfort Letters 
• Prospective Purchaser Agreements 
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Investment in Brownfields Redevelopment 
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Creating Safe, Reliable, Predictive & Inviting Climate for Private Capital 

Investment in Brownfields Redevelopment 

September 2004 

“Brownfields properties often appraise at 

lower dollar amounts due to perceived or 

potential environmental risks or the often 

deteriorated condition of nearby 

properties”...but after site cleanup the 

properties start to turn around and 

appraise for higher amounts. 



 



Lender’s Environmental Risk 
 “Land Pollution, Environmental Risks and Bank Lending: An 

Empirical Analysis,” 
ELR 17 4 (237), ELR 17 4 (237) (2015).  
 

 “Secured Creditors: Exempt from Liability?,”  
46 Ariz. St. L.J. 489 (2014). 
 

 “As if it Isn’t Enough to Have a Non-performing Loan: Dealing with 
Environmentally Impacted Distressed Assets,”  
41 Tex. Envtl. L.J. 29 (2010).  
 

 “The HSBC Bank Settlement: Revisiting Lender Liability,”  
21 J. Tax'n F. Inst. 5, 21 J. Tax'n F. Inst. 5 (2007).  
 

 “Feature, CERCLA and RCRA: Minimize Your Liability,”  
18 GPSolo 20 (2001). 

 

 “The Green Nexus: Financiers and Sustainable Development,”  
13 Geo. Int'l Envtl. L. Rev. 899 (2001).  



Performing Due Diligence Prior to Foreclosure 

 Forest Park Nat'l Bank & Trust v. Ditchfield, 
881 F. Supp. 2d 949, 2012 U.S. Dist. LEXIS 
103007, 2012 WL 3028342 (N.D. Ill. 2012) 

 Lender foreclosed on property adjacent to a dry 
cleaning facility, but performed no due diligence on 
property before foreclosure. 

 After taking possession, Lender conducted a 
Phase II and discovered PCE concentrations 
exceeding the state soil and groundwater 
remediation levels. The lender then filed a lawsuit 
against the adjacent property owner under RCRA 
and CERCLA.  



Environmental Insurance 

Coverage 

 Pollution liability insurance 

 Remediation liability insurance 

 Contaminated property development 

insurance 

 Lender environmental protection 

insurance 

 Indoor air quality and mold insurance 



Environmental Insurance Coverage 



Brownfields & Property Values 

 “Estimating the Impacts of Brownfield Remediation on Housing Property Values,” 
Nicholas Institute for Environmental Policy Solutions at Duke University, Working Paper 
EE 12-08, August 2012.   

 

 “The analysis finds evidence of large increases in property values accompanying cleanup, 
ranging from 5.1% to 12.8%” 
 

 “Using Spatial Regression to Estimate Property Tax Discounts from Proximity to 
Brownfields: A Tool for Local Policy-Making,” Journal of Environmental Assessment and 
Management (University of Cincinnati), January 2013 
 

 Assesses the discount in property values due to proximity to brownfields 

 

 Study included 6,800 properties within 2,000 feet of a brownfield 

 

 Concludes that City of Cincinnati can recapture $2,262,569 in annual revenue “that could 
presumably be recovered following brownfield cleanup.” 
 

 The Effect of Voluntary Brownfield Programs Program on Nearby Property Values: 
Evidence from Illinois,” Institute for Environmental Science and Policy, University of 
Illinois, August 2012 
 

 “Sales prices increase by about 1 percent when a brownfield located 0.25 miles away is certified.  
Overall, the program has increased the average value of all properties within 1.5 miles of certified 
sites by about 2 percent.  The results provide some evidence of larger effects, of about 4 – 5 
percent.” 




